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On the Structure of Administrative Discretion WANG Guisong °31 °

Recognizng the structure of administrative discretion is a premise to cognize and control it. In the view of legal norm
structure and the psychical process of applying legal noms, no matter interpreting uncertain legal concepts or evaluating
case facts in the legal elements, ormaking a decision or choosing measures in the legal effect, there contain the adminis-
trative discretion. The same essence of discretion of both legal elements and legal effect exists in definition and supple-
ment of legal elements. The difference of them is only the extent of freedom Administrative discretion is the freedom to
make legal effect certain by analogy and supplement of legal elements when administrative subject applies legal noms into
case facts, the reason of which is the eternal tensility between norms and facts.

Keywords Administrative Discretion; Discretion of Legal Elements; Discretion of Legal Effect; the Process of Ap-
plying Lav

Wang Guisong, Ph.D., lLecturer of Remin University of China Law School.

Prospects of the System of Tort Law in Civil Code XINGYE Yingyi 41 °

As the society has been developing in a fast pace, the system of tort law should be adjusted to meet the needs of the
the modem industralized sowiety. Thewrfore, the aim of making tort law should goes into the direction of recovering the
infringed party rather than protecting the freedom of people’ s behavior. Under the tort law, the causes of liability develop
into thiee sorts: self liability, vicarious liability and the liability for the things. The legislative modes of tort are gereral
clause, finite enumeration, and infinite enumeration. The tort law should cover the subjects of causes of liability, types
of liability, recovery of the damage, etc. .

Keywords Tort; Fault Liability; Vicarious Liability; The Liability for the Things

Xingye Yingyi, Academician of the Japanese Gakushikai, Honorary Professor of Univeristy of Tokyo, Distinguished

Professor in Law Institute of Chinese Academy of Social Sciences.
Anspruch (Right of Claim): Definition Structure and its Dilemma MEI Xiaying, ZOU Qizhao *49 °

The creation of the concept of Claim (Anspruch) was woted in the needs aroused by Civil Law’ s progress fiom the
order based on litigation to the order based on right system. “Claim” experienced the transition fom as a remedy tool to
as a constructive comerstone, from a specific type of rights to an abstract concept, assisting civil laws’ codification, and
helping the law system focus on substantive rights. But the universal use of Claim in a variety of circumstances results in
anbiguity of the distinction between relative right and absolute right, leads to imperfection of rules on Liability and Limi-
tation of Actions, aswell as misguides the theory on litigation object to some extent. Thus Claim-related theories should
be re-analyzed to define precisely the nature and function of Claim in an attempt to refine the legal-relation-based Civil
Law system.

Keywords Claim (Anspruch); Relative Legal Relation; Litigation Object; Claim Concurrence

Mei Xiaying, Ph. D., Professor at University of International Business and Economics; Zou Qizhao, Doctoral Can-

didate at University of International Business and Economics.

Multi-ways to Groups Tort Incident. Comparison of Sanlu Milk Powder and Hapatitis C Litigation of Japan
FAN Yu °56°

How to deal with the groups tort incident is an important issue in contemporary society. In China, the Sanlu milk
powder incident is settled by an executive-led way, and in Japan , the hepatitis C litigation was settled by a new way of
— 157 —
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combined with legislation, justice and group-settlement. Both of them have provided important inspiration and experience
for this world. This paper compares the wo cases, the analysis of its pros and cons at the same time, pointing out their
common characteristics: deal with the groups tort incident by multi-ways and to seek good govermance, to the remedy of
victims at the core, select the ways most in favor of the victims’ remedy; the expansion of government responsibility; the
flexibility based on the specific system, the social envionment and conditions of a slale.

Keywords Sanlu Milk Powder Incident; Hepatitis C Litigation of Japan; Class Action; Goups Tort Incident;
Multi-ways

Fan Yu, Ph.D., Professor of Remin University of China Law School.

The Design Flaws of the Representative Litigation WU Yingzi °66 °

Empirical investigation shows that the representative litigation is not the only way which the court uses to deal with
group dispute cases. The factors that affect the court deal with the group dispute cases include the number of parties and
their relationship, the types of cases, the cost of the trial, the external pressure. There are obvious design flaws in repre-
sentative litigation system, which led to many obstacles to the actual operation of the system, although people have been
granted a high expectation on Legislative and theoty. In fact, the results of the goup disputes cases often become a prod-
uct of multi-power game. The shortcomings of the system remind us that in the constuction of rule of law we cannot aban-
don the specific historical perspective, cultural and institutional foundation for the emvironment of the overseas legal
regime; neither make it oversimplification nor learn it for the use of us.

Keywords Representative Litigation; Group Litigation; the Border of Justice

Wu Yingzi, Associate Professor of Nanjing University Lawv School.

The Adaptation in the Law of Conflict of Laws DU Huanfang °79 °

Where one applicable law of one legal relationship and another applicable law of another legal relationship belong to
different legal order each other, adaptation is an ingrument to adjust the contradictory coming from the application of
them. A new trend of the contemporary law of wnflict of laws is to enhance the adaptability of the applicable law or to
adjust the applicable law. It can be said that the procedure of adaptation or adjustment integrates the techmology for deter-
mining the applicable law, and some systems themselves in the law of corflict of laws reflect the concept of adaptation.
On the settlement of the adaptation, it is difficult to develop general guidelines for reunification. On the whole, there are
three ways of the adaptation: the conflicts law, the substantive law and the comparative law.

Keywords Applicable Law; Conflicts Law; Substantive Law; Comparative Law

Du Huanfang, Ph D., Lecturer of Renmin University of China Law School

Comparative Analysis on Chinese and Germany (Japanese ) Crime Consifitution System FENG Yadong °88 °

There is a discussion on the crime constitution system to be restrctured or impwved in Chinese criminal law academ-
ic field. The former insists to abandon our crime constitution system transplanted from fomer Soviet Union completely,
and fomm a new theory based on the criminal wnstitution system of Germany and Japan. Meanwhile, the latter emphasizes
to improve the present theory and make it more easonable. So it is quite important to analyze the criminal constitution
system of Germany and Japan in consideration of resolving Chinese problems.

Keywords Crime Constitution System; Comparative Analysis; No Restructure

Feng Yadong, Professor of Law School in Southwest University of Finance and Economics.
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