18 o
1940 <1970 1990
2 . 2
) ?
1787 ?
« ”
( ) 13 ”» ({3 ” : ( 1 ]
( private rights) ( public rights)
i § )( Stamp Act) o
( Blackstonian doctring 7 . . .
* /

o] o

(C)1994-2022 China Academic Journal Electronic Publishing House. All rights reserved. http://www.cnki.net



§ ) 2016 5

(3 ”»”
. ( Law of Nature)
1760
(2)
o
(43 » “ » . .
( self — protective legalism)
0[3 ] N Y N AY A
« » “« »
“ ”» “ ”»
“ ”»
o 0 N N
“ ”»
Al Al
o
“@ »
N N
(43
- o
”» 43 ”»
A} A) A) A) AY
“« » “ »
‘“
e
7o (4)
o
[ ”» (43 ”»
« )
o
{3 ”»
o
113 ”»
o
“« 2] « ” “ »”»
N N
4 ”»
e}
o
o . o
( inclusion) N N N

(2)  Chris Thornhill A Sociology of Constitutions: Constitutions and State Legitimacy in Historical — Sociological Perspective 183 ( Cambridge U-
niversity Press 2011) .

(3) Id. at184.
(4) . S : ) 2013 236
078 .

(C)1994-2022 China Academic Journal Electronic Publishing House. All rights reserved. http://www.cnki.net



(inclusionary circulation) o

“ ” ( integrity) o
13
o
24 43 » “ ”»” “ ”
“ ”»
(5
“ »
“« ” “«
7 “ 7 ( Burkeanism)
(6]
“@ ”
“ 7 ( Chris Thornhill) “ ”
(7
(8)
“ ” (43
43 ”»
<< >> [ ”» o “ ”»
(5) 2 188 - 189
(6) 4 6-21
(7)  Thornhill supra note 2 at 193.
(8) Id. at 194.

.79.

(C)1994-2022 China Academic Journal Electronic Publishing House. All rights reserved. http://www.cnki.net



) 2016 5

o »

o * ( Michael Mann)

power)

" (11) «
o]

[

”( public order)

(9) Id. at 196.

(10)  See Michael Mann The Autonomous Power of the State: lis Origins

213 (1984) .
(11)  Thornhill supra note 2 at 201.
(12)  Id. at202.

e 80

113

“«

( public sovereignty)

«

(infrastructural power) .10

[ ”»

( despotic

[

”»

Mechanism and Result 25 Archiv Europeennesde Sociologie 185



( inclusion) ( exclusion) (14)
( double movement) o
(43
”»
(15)
A) /
[ ”»
(13) Id.
(14) I ) . 2009 635
-638 . Y : ) ( N :
) . 2012 154 - 181

14 9
e8] e

(C)1994-2022 China Academic Journal Electronic Publishing House. All rights reserved. http://www.cnki.net



§ ) 2016 5

[3 ”»
“ ”( rules of recognition) . . .
18 “ ” [16]
“ » Lam 18
[43 b4
- ) -
/ . / “
” « 9 . / . / .
/ N / . / . /
[3 ”»
('T. H. Marshall) N N (18)
113 ”» 113 » ( )
“ ”» 43 » “@ ”»
( multi — generational synthesis) 19 -
( inclusion/exclusion) o
AY AY o / ¢«

(16)  Pablo Holmes The Rhetoric of ‘Legal Fragmentation’ and Its Discontents Evolutionary Dilemmas in the Constitutional Semantics of Global
Law 7 Utrecht Law Review 113 115 (2011) .

(17) Id. at 134.

(18)  See T. H. Marshall Citizenship and Social Class ( Pluto Press 1987) .

(19) 4 91 - 111,121 -139 .

e 8D e



A
“ »
20) « »”
« »” «
»
« » o« »”
« »”
/ o
“ ”( embedded liberalism)
( new deal liberalism) 21 1960
Al Al Al Al Al / o
“ ”( affirmative action) o
. “
» 22) « " ( ) i
“ » [3
» [3 ”»
(20) S . ) 1990 59 . S h,
2005 84 o See The Paradox of Constitutionalism: Constituent Power and Constitutional Form ( Mar—
tin Loughlin & Neil Walker eds.  Oxford University Press 2008) .
(21) John Ruggie International Regimes Transactions and Change: Embedded Liberalism in the Postwar Eco—
nomic Order 36 International Organization 379 415 (1982) .
(22) . N . S ?— ) 2009
7

e 83 e



§ ) 2016 5

“« ” “

( population)
”( the right to have rights) .24

( ) o
« ”
— . ( juridified)
“ » [25 ] “ » [
3
/ o
« » « »
«
”»
( )
(23) K
y 2003 509 -529 .

(24) . : ( y 2008 9 . See also Seyla Benhabib The Rights

of Others: Aliens Residents and Citizens ( Cambridge University Press 2004) .
(25)  Gunther Teubner Constitutional Fragments: Societal Constitutionalism and Globalization 133 (- Oxford University Press 2012) .
( ) o
e84 .

(C)1994-2022 China Academic Journal Electronic Publishing House. All rights reserved. http://www.cnki.net



« ”»

) “ ”»
o
o
[ » ({3 »
“« 9 « 9 « 9 « )
Y N
“ ”» [ ”» “ ”» “@ ”»
o
( (43 » )
o
.
( judicial activism)
( judicial restraint) o /
o
( constitutional morality) “ ”(

) o

« ”»

,(26)

. ( Karl Polanyi) /

(26) 23 9 -
27) . K : by N 2007 112 -115

085-

(C)1994-2022 China Academic Journal Electronic Publishing House. All rights reserved. http://www.cnki.net



§ ) 2016 5

« ) « ”
(43 ”»
: ” . 1960
43 ”» / “ 1)
) “ »
o
o 1980
/ o
[ » [ »
/ “« ”»
/
o “ ”( constitutional moment) o
( divided government)
( polarized congress) ; 28) “* ’ .
”(29)
o
o { »
7 (30)
’ Al o}
“
o 9 _
” (31
o ” ( constitutional patriotism)

” ( transnational public sphere)

”( global poor)

o

“ ”( what) “ 7 ( who) o 20

“

»”
“

(28) . ¢ ) 2014 19-26
29) 28 280 .
(30) K¢ » 2010 58-59 .
31) . B¢ — ) 2009 24

.86



«

[13 »

alism frame)

”»

» “ »
“
27 (34)
[
“ »
”»
13 »
Y
“ »
(32) 31 8§-9 .
(33) “ - ”
(34) 31 62
(35) “ 7
(36) 2 159 &

«

«

«

[13

»

113 »

” L35

13

31 12

(C)1994-2022 China Academic Journal Electronic Publishing House. All rights reserved.

[43 ”»

[13 ”»

”( Keynesian — Westphalian frame) 33’

” ( politics of difference — neoliber—

43

({3 »
({3
@ »
43 » “
?
” . .
( integrity)
{3 » “
Al Al
o
)
> ’
N N
»
o
“ ”
. 87 .

http://www.cnki.net



§ ) 2016 5

) 113 » 113 ”
(o]} ]
“« ” 43 ”
113 »
/ N / N / N /
— _a7) « ”( neo —
medieval) ¢ ” ( Balkanization) \ N
« ”»
( patrimonialization) ( re — par—
ticularization) o
« ”» « ”»
( particular)  “ ”( commodification) “ 7 “ 7
“ ”( quasi — constitutional) 0 ¢ LS T L
’ ¢ ’ ¢ )
”(38)
(o]
(39)
“© ”» “ ”»
43 ”»
( porosity) .
(40)
. (43 /
”» 143 / ”» ; _ _
[ ”»
(37) 16 123
(38)  Martti Koskenniemi The Politics of International Law—20 Years Later 20 European Journal of International Law 7 12 (2009) .
(39) 16 123 &
(40) 25 125 &

e 88 o



« ” « " )
. . )
“ ” ( stakeholder) o
“ ”( deformalisation) o
( conditional programmes “ ~ reeee eeeee ") “ ”
143 ”»

( purposeful programmes) — “
”( blank clause) “3) “ ”

( deliberative democracy) ( green room politics) . \

« ”»

“ ”( blank clause)

( flexibility) . ( liquidity)

(41)
20 30 )
( juristocracy) (20
§ »2011 1 31
@2) *B. K
43)

2013 124.279 -284

( temporary) .

o ( outsourcing) .

( short — term) o

/
o . ( Robert Alan
( 19

(19 20 70 )

70 ) o I : )

b 2011 .
14 220 -227 S ) N

e 80 »



§ ) 2016 5

Dahl)

(44)

( individualization) —

(43 » [43 ”»

/

— ( integrity) ,43)

“ ”( check and balance)

/ o

18 “
”»
( legitimacy) o
(43
”»
[ ”»
_ [3 »
“ »” “@ »

{3 ”» ({3 » _

“ / »
43 / ”» .
“
» “« / ”»

o “ ”( common law constitution—
alism) 1980 “ oo "
(44) A | ) 2009 SR ¢

b 2011 .
(45) “ ” K« bs 1996 158.

167.170.196 —198.203 .
¢« Q0 .



[

~ IMF

»

(46)

o

”( integrity

”( disintegration)

WTO
113
gality)
(13 ”»
“ ”»
/
» “@
13
Y
3
”»
»
(46) .
(47) 16 137

K4

113

[13

“« ”»

» 113

)

o

”( check and balance)
(

)

)

»

”»

(C)1994-2022 China Academic Journal Electronic Publishing House. All rights reserved.

«

[

»

«

”»

2011

”»

” ( interle—

”»

113

143

28 o

.910

http://www.cnki.net



§ ) 2016 5

( evolution) ( revolution) o
“ N 7. (48)
“ ”( law and development movement)
1980 “ ” ( structural adjustment pro-
grammes) .
“« ”»
,49) — ( WTO) ( NAF-
TA) . ( 1CSID) ( ICANN)
“ ”( anglophile) 7
( ) ( technocracy) o
(50)
“« ”»
(13
» 51
“ ”» “
” « »
- (in—
clusion) “ 7
( exclusion) ( world society) 52
/ o

(48) 4 223 .

49) <. . K — ) .

2009 386 -432

(50) 4 138 -139 .

(51) 4 229 .

(52) “ 7 “ 7 Niklas Luhmann  Globalization or World Society: How to Conceive of Mod—

ern Society? 7 International Review of Sociology 67 79 ( 1997) .
. E):Z .



“ A ” ( fragmentation)

S N S A

N “ ”( cognitive)

”( normative) o

( ) (53)
18
?
“ ”»
( jurisdiction)
“ ”( horizontal effect) 54 o
(13
(53) 14 627 -638
(54) “ ” . : << : “ » >>
4 N N : Y N 2012 182 -191

0930

(C)1994-2022 China Academic Journal Electronic Publishing House. All rights reserved. http://www.cnki.net



§ ) 2016 5

»” « ” (55)
“ ”»
. 1970
A) AY AY ~N N o

Al Y

. -

“ ”»
”
e}
> N N
“ ” “ ” ( constitutional pluralism)
o
“ »
3 » 43 » (43 »
o
- )
?
?
Y
(43 ”
o
“ ”»
[43
AY AY
”( tyranny of factional majority) ,(56) / N / . / N
N / Y / N / N / Y / Y

(55)  Teubner supra note 25 at 23 -24.
(56) 4 58-65

0940

(C)1994-2022 China Academic Journal Electronic Publishing House. All rights reserved. http://www.cnki.net

113



18

113
o ~

. »(57) 1787
“ ”( The Promised Land) ?

The Strength and Weakness of the U. S. Constitution: Using
“Social Systems Theory” as a Perspective of Observation
Yu Chengfeng

Abstract: The United States Constitution connotes the great potential of the evolution of the
fundamental rights system which realizes the organic integration of common law principles and
revolution principles by the rights—centered technological development of constitution and thus makes
the United States achieve historical heights in the construction of national capabilities. The special
“marriage” between neoliberalism and identity /recognition politics has a great impact on the formation
of the postwar American constitutional order of “New Deal”. Not only has the contemporary American
constitution been confronted with an avulsion from inner conflicts but the traditional constitution
framework of “Westphalia” it depends on is also suffering impacts in the trend of globalization. The
whole world is going through a profound structural change which indicates the internal ecrisis of
American constitution mode” s globalization. Under multiple challenges of privatization globalization
and managerialism trend the U.S. Federal Constitution is facing double troubles between de—politicization
and pan—politicalization. The contemporary dilemma of the US Constitution is universally representative
which requires us to rethink about the legacy of constitutional revolution in the 18th century and look
for the new driving force for historical advance.

Keywords: social systems theory; privatization of constitution; de—politicization; neoliberalism;

the U. S. Constitution
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