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Did the Confucianization of Law not Happen?
—— Take Kinship Legal Institutions as Center
LAI Junnan, JING Fenghua
Abstract: The Confucianization of Chinese law was a real historical process. This process was embodied in
the changes of kinship legal institutions. Both pre-Qin Confucianists and Legalists admitted patriarchal
families, but the patriarchal spirits and structures envisaged by the two schools were quite different.
Confucianism preferred the model of large joint families, the patria potestas was diffused in the mourning
clothing system which contained both the principles of filiality and affection. To Confucianism, as the
foundation of all other orders, the family had independent values and precedence over state power. Legalists
favored patriarchal small families. The patria potestas was subordinate to requirements of the raison d’état to
help the monarch manage family members and cultivate the obedience of subjects, while small families
facilitated the government’s social control and fiscal extraction. To Legalism, as an administrative unit that
did not bear ethical values, the family could not resist the intrusion of state power. The law of the Qin
Empire mainly embodied the Legalist color. From the Han Dynasty to the Tang Dynasty, law obviously
experienced Confucian transformation. This change was concentrated in the institutions related to kinship
ethics, and the Confucian color in this field was still deepened until the Qing Dynasty. The legal privileges of
officials and nobilities, which was given importance by the traditional narrative of legal Confucianization,
was actually only thriving in the period of the Wei, Jin, and Southern and Northern Dynasties, when the
imperial power was weak, but was strictly restricted in the later period when the imperial power was restored
to normal. In the civil law since the Song Dynasty, the patriarchal family law gradually compromised to the
practice of private property rights. In major historical changes, the role of ideas and ideologies should be

taken seriously.

Key words: Confucianism, Legalism, patriarchy, law
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